STATE OF MICHIGAN

" MACOME COUNTY CIRCUIT COURT

PETRINA MAGLINGER,

Plaintiff, -
-VS’,,. L : - ~ - Case No. 2005:802-NF
STATE FARM INSURANCE
COMPANY,
Defendant.
A _
OPINION AND ORDER

ThlS matter 1s before the Court on defendant’s motion for summary dtsposmon pursuant
to MCR 2. 116(C)(10) | |
| I
o -Platntiff alleées '._that she su'stained injuries as'thereSult ofa February'3,‘ 1995 autornobile
a-cci‘dent and that defendant was her 'No-,Faullt .insurer._during the__‘relevanti.ti’n‘re. - She a‘lleg-.‘es that-
she reqttired’ nredical atten.tion, as well as ho_useho_ld assistance, replacernent services‘,“ attendaﬁt :
care, and other seryiceS'; due to the physical d_isabiI'ityr she sustatned as a resuft of the accident.
Howevdn -she a_tfeges th,at defendant‘has-breached the parties’ insuranpe- contract by&failiing to‘
tender. No-Fault Personal Injury f’rotection f‘*PIP”) benefits upon' ‘oeing .presented' With
‘documentatron of the same Among other tlungs, she seeks $45 00 per hour for attendant care.
: -:-Pursuant to a July 11 2005 wrltten order the Court granted defendant s motion for pa.rtlal‘-. .
-‘ summary d1spos1t10n which bars plaintiff from c]armmg any beneﬁts prior to February 28, 2004
In the motlon at hand, defendant contends that on March 25, 2002, the partles entered

1nto a settlernent regardlng a sult for first-party’ No—Fault beneﬁts Defendant rnalntalns that the
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. p_res_ent suit for attendant care benefits was filed on February 28, 2005 notwithstanding that
plain.tiff has not necessitated.or récsived attendant care since the date of the accident. Moreover,
defendant submits - that plaintiff’s disabled boy_frie'nd is allegedly performing the requested

' services, -

_ Cbnvelj‘s'ely, plaintiff argues that she has been receiving necessary attendant care arising

from the cétaétrophié injuries she sustained.as a "result of the subject accident. She asserts that

defendant relies on the testimony of professionals who did not treat her with respect to the
) > . . N 7\) v .
accident and/or are not qualified to pro'w}ide an‘ ¢xpert opinion regarding the causation between

: -, the accident and her resulting symptoms.

II.

In‘reviewing .al motion brought under MCR 2.116(C)(10), the trial court must consid_er the

-'ple_adings,_ as well as any ‘,afﬁdavits, depositidns, admissions, and documentary evidence

submitféd by the pairties‘.'. The -evidence should be construed in the light most favorable to the
party opposmg the motlon The motion should be granted if the ev1dence establishes that there is _
no genume issue as to any matenal fact and the movant is entitled to Judgment as a matter of law.
MCR 2.116(G)(4)-(5); Sm:th‘_v Globe sze Ins Co, 460 Mich 446, 454; 597 NW2d 28 (1999). 1t is
not-sufﬁé'ient’ for theé Qnon—movant;to promise to offer factual support for his position at trial.
Smith, supra, at 457-458 n 2. Instead, the adverse party must produce evidence demonstrating
that there is a genuine issue of material fact. MCR 2.116(G)(4)
I

Generally, an insurer is liable to pay PIP benefits for “...accidental bodily injury arising

‘out of the ownership, operation, maintenance or use of a motor vehicle as a motor vehicle
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‘MCL 500.3105(1). Such benefits are due Without regard to fault. MCL 500.3105(2). More
spec1ﬁcally, an insurer is hable for the followmg expenses under MCL 500.3107(1):
. “(a) Allowable expenses consisting of all reasonable charges
- incurred for reasonably necessary products, services and accommodations
for an injured person’s care, recovery, or rehabilitation. ..
 (b) Work loss consisting of loss of income from work an
injured person would have performed during the first 3 years after
- the date of the accident if he or she had not been injured. ..
(c) Expenses not exceedmg $20.00 per day, reasonably
incurred in. obtaining ordinary and necessary services in lieu of
those that, if he or she had not been injured, an injured person would
have performed during the first 3 years after the date of the accident,
not for income but for the benefit of himself or herself of his or her
. ‘dependent. ‘
The No-Fault Act requires proof of a causal connection between the alleged injury and
the Ir:llot‘o'r‘vehicle ’_aecident. =Shelleﬁbergér v Ins Co of North America, 182 Mich App 601, 603;
. 452 NW2d 892-(1990). |
Iv.
After careful consideration, the Court is persuaded that the totality of evidence fails to
de'rhdhstraie that plajntiff is entitled to PIP benefits pursuant to MCL 500.3107(1).

: By way of eXample;' the-evidence'-ehows that, several years prior to the subject accident,
plainf[iﬁ" .treat‘e'd_With John-C. Pollina, M.D.,’ for a back injury due to a slip-and-fall accident at
work. " See Dr. Pellina’s deposition at 5-7.A4 He also treated plaintiff for several years after the
aceident.._ Dr. Pollina testified that a closed-head injury had never been diseussed. Id. at 20. He

~ opined tﬁat_plainti_'ff does not require attendant care. Id.
In opposition to Dr. Pollina’s testimony, plaintiff submitted the deposition of Eric C.
~‘Amberg, Ph.D,, which indicated that plaintiff requires 24-hour attendant care. See Dr. Amberg’s

1’%27-06 *deposit,io'n at 12. HoWever',;he‘was unable to state, with a relative degree of medical

‘cei'tainty,',that plaintiff fequir‘es such care as the result of the accident at issue. Id. at 18. The




Court also pomts out that Dr.. Amberg gave pla1nt1ff a neuropsychological examination and
subsequently testlﬁed that Dr. Polllna had falled to diagnose the closed-head i injury. See Dr..

Amberg 5 3:3- 06 deposmon at 23 -24. However, the Court questions whether a non-medical

. doctor is quahﬁed to d1spute the d1agnos1s made by a board-certified medical doctor.

After thoroughly rev1ewmg the above deposmons together with the other evidence

submltted the Court ﬁnds that plamtlff has falled to estabhsh the requlslte causal connection

: between the clalmed 1njur1es and the subject acmdent Shellenberger, supra. Accordmgly,

defendant is ent1tled to the entry of summary dlSpOSlthl‘l pursuant to MCR 2. 116(C)(10) Smith,
N
supra
\Y%

For the reasons set forth above, defendant’s motion for summary disposition, pursuant to
MCR 2.116(C)(10), is GRANTED. Pursuant to MCR 2.602(B), a judgment shall enter that is
consistent with this Opinion and Order

In compliance with MCR 2' 602(A)(3), the Court finds that this decision resolves the last

pendmg issue. - ThlS case shalI close upon the entry of Judgment

IT IS SO ORDERED

HO]?bRABLE Jon’N C. FOSTER (P28189)

JCF/sw
DATED: May 16, 2006
Cc:© CARLL.COLLINS

18100 Meyers Road, Ste. 392
Detroit, MI- 48235
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NATHAN J. EDMONDS
94 Macomb Place
- Mt. Clemens, MI 48043



